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THE CASES OF WALSH AND MORSE 

THE CASES OF WALSH AND MORSE. 

President Taft has many times called attention to the fact that our 
cumbersome and technical ridden system of criminal procedure, with 
its wide latitude of appeal and the numerous opportunities which it 
affords for obtaining new trials on account of procedural errors, gives 
the wealthy defendant, who is able to command the services of able 
counsel, a substantial advantage over the poor man, who, by reason of 
the expense involved in taking appeals, is in practice unable to avail 
himself of those opportunities. It is notorious that in some jurisdictions 
convictions justly obtained after long trials and infinite effort, to say 
nothing of the expense to the state or the injury to innocent victims, 
are set aside by courts of appeal for trivial errors which are supported 
by neither reason, common sense nor justice. When convictions have 
been secured and sustained by the courts of final authority, after years 
of delay, all the overwrought, maudlin sentimentality of an indulgent 
community and all the influence which the friends of a rich criminal 
of high social standing are able to exert are brought to bear upon the 
executive to induce him to nullify the findings of courts and juries who 
have heard the evidence and who, after giving the accused the benefit of 
every reasonable doubt, have adjudged him guilty. In previous issues 
of this Journal we have called attention to some of the more flagrant 
instances in which the convictions of powerful and influential criminals 
have thus been set at naught by timid, sentimental or politically friendly 
executives. The cases of John E. Walsh and Charles W. Morse, recently 
convicted of misapplying the funds of national banks, and who were 
sentenced to the penitentiary for a term of years, afford refreshing exam- 
ples, however, of the possibility of punishing financial pirates in spite 
of their high social position, their ability to command the services of the 
most astute and resourceful lawyers of the community and the powerful 
influence which they are able to bring to bear upon the executive in 
favor of executive clemency. In both cases all the arts of legal defense 
known to our criminal procedure were employed, and every resource of 
the law was exploited to its utmost by ingenious and skilled lawyers, 
but in spite of it all justice emerged triumphant. It was proven that 
over the bank of which Walsh was president, besides two others in which 
lie was the chief stockholder, his power of control was absolute, and that 
lie used recklessly and in violation of the law their funds for the develop- 
ment of railroads, stone quarries, coal mines and other enterprises in 
which lie was interested. After serving a portion of their terms of im- 
prisonment, both applied for a pardon. The grounds upon which Walsh 
based his application, as stated by the President of the United States, 
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were : first, because his violations of the laws were technical and did not 
involve moral turpitude and secured him no financial benefit; second, 
because all the depositors of his banks were paid through the sacrifice of 
his private fortune; third, because he was, in doing what he did, attempt- 
ing to upbuild industries of substantial benefit to the country; fourth, 
because he is an old man, in ill-health, not likely to live long, and one 
who has borne a good reputation and lived a life of simplicity and not 
of self-indulgence. After a careful examination of the record, and after 
listening patiently to the appeals of influential friends, the President 
denied the pardon. The statement of reasons given by him for refusing 
to interfere contains, in our opinion, a just characterization of the in- 
famy of a class of crimes which have too often been committed by finan- 
cial speculators in whom innocent men and women have placed their 
trust and confidence and of which the perpetrators have too often gone 
unwhipped of justice. 

"In the first place," said the President, "the record shows moral turpitude 
of that insidious and dangerous kind to punish which the national banking laws 
were especially enacted. Those laws were intended to secure on the part of 
national banking officers the faithful and honest administration of their trust 
in the use and handling of the funds of the bank, including its capital, surplus 
and deposits, for the benefit of sharehouleds and depositors. A bank officer 
who uses such funds to promote enterprises in which he has a private interest 
and without the knowledge and consent of the shareholders for whom he is a 
trustee involves the whole capital of the bank in unauthorized speculation from 
which he is to derive profit if successful, is guilty of a fraudulent breach of 
trust, is guilty of moral turpitude, and must be punished under the national 
banking act. No reference to usual business methods, no suggestion of great 
business enterprises, no excuse of building up useful industries and no subse- 
quent attempt to make good the losses which his acts have brought upon inno- 
cent persons who trusted him can gloss over the fact that such a man is taking 
other people's money for his own uses. 

"Walsh had acquired great power in the control of three large banks. His 
guilt is in proportion to the trust and confidence extended to him. Of course, 
he did not intend to steal the money of his depositors or stockholders, but he 
is not less guilty on this account. He abused their trust and confidence and 
imperiled the money of those who trusted him in enterprises of most speculative 
character, and he thus lost their money. If the speculation had been successful, 
as he hoped, they would not have lost, it may be, and he would have allowed 
them the usual interest or dividend. The real and great profit would have been 

his. 

"Many influential and prominent persons have petitioned for his pardon. 
They do not fully appreciate, it seems to me, the high importance to society 
that such criminal breaches of trust as this be severely punished. Such breaches 
sometimes escape punishment because the misuse of the funds results success- 
fully. In such cases the dishonest or reckless bank officer takes the profit and 
the bank is made whole and no one is the wiser. Then the officer comes to 
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regard himself as a shrewd manipulator within legitimate business lines. The 
truth is that in the mad rush for wealth in the last few decades the lines between 
profit from legitimate business and improper gain from undue use of trust con- 
trol over other people's property and money have sometimes been dimmed, and 
the interest of society requires that, whenever opportunity offers, those charged 
with the enforcement of the law should emphasize the distinction between honest 
business and dishonest breaches of trust. . . . 

"There are circumstances which have been emphasized by those who have 
represented Walsh in the application for pardon that appeal to one's sympathy, 
if the case is judged with reference to Walsh alone. But it must be judged with 
reference to the right of society to have the law vindicated and crime punished, 
no matter how influential the convicted person or how many friends his present 
pitiable condition may lead to speak in his behalf. The opportunity to commit 
such crimes is only afforded to men who have enjoyed high position in societj 
and have secured the trust and friendship of many. Every case of this kind, 
therefore, must present some such consideration as those referred to, and if the 
Executive, on an appeal for clemency, should yield to them it would defeat the 
object of the law and present a demoralizing difference between the punishment 
meted out to the ordinary criminal whose circumstances have naturally led him 
into crime and one whose position in society should have made for him the 
strongest restraint against violation of the law." 

"It is a happy day for the United States," observes the Boston 
Transcript, "when men of rank and class can be brought to book and 
the gibe and jeer that the man higher up cannot be punished in our law 
courts is proved untrue." 

The firmness displayed by the President in the face of the powerful 
influence brought to bear upon him shows that he possesses a high sense 
of his constitutional duty and a proper understanding of the objects and 
purposes of executive clemency. The example set by the President in 
these cases should have a salutary influence, and we doubt not that it 
will serve to clear up and strengthen some of our conceptions in regard 
to the obligations of society to protect the innocent against such breaches 
of confidence. J- W. 6. 

SIMPLICITY IN INDICTMENTS. 

In connection With the discussion as to the simplification of indict- 
ments the experience of Pennsylvania may be of interest. The general 
form of indictment for .murder in use is as follows : 

The Grand Inquest of the Commonwealth of Pennsylvania now inquiring 
in and for the body of the county of upon their oaths and affirma- 
tions respectively do present that , yeoman, late of 

said county, on the day of in the year of our Lord 

in the County aforesaid and within the jurisdiction of this Court, did then and 
there feloniously, wilfully and of his malice aforethought kill and murder 

, contrary to the form of the Act of Assembly in such 

case made and provided and against the peace and dignity of the Commonwealth 
of Pennsylvania. 
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